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Employers^ liability. 



REPORT OF THE COMMITTEE APPOINTED 
TO INVESTIGATE AND REPORT RE- 
GARDING LEGISLATION TO REGU- 
LATE THE LIABILITY OF 
EMPLOYERS. 



To the General Assembly of the State of Connecticut: 

By Senate Joint Resolution 228, approved February 27, 1907, it was 
resolved by the General Assembly as follows : 

"Secton I. That the governor be and he hereby is authorized to ap- 
point a committee of three persons, one member thereof to be an em- 
ployer of labor, one a representative of labor, and one a lawyer, none 
of whom shall be a member of the general assembly, whose duty it 
shall be forthwith to make examination concerning and to recommend 
to the general assembly such legislation as, in the opinion of said com- 
mittee, should be adopted to regulate the liability of employers for 
accidetits to employees. Said committee is hereby authorized to sum- 
mon witnesses and examine the same under oath, and to require the 
production of records and papers when necessary." 

"Sec. 2. The comptroller is hereby directed, upon request of said 
committee, to furnish a competent stenographer to take such minutes 
of testimony and other matters as said committee may consider es- 
sential or desirable, and to pay for the services of such stenographer 
out of the general appropriation for legislative stenographers." 

"Sec. 3. The comptroller is also hereby directed to furnish a suit- 
able room in the capitol building for the hearing of said committee." 

"Sec. 4. Said committee is directed to make such investigation and 
report to the general assembly at its present session on or before the 
second day of April, 1907." 

Acting under authority of this resolution, His Excellency, Governor 
Rollin S. Woodruff, appointed on March 4, 1907, as a committee to 
investigate and report on this subject, E. Allen Moore, of New Britain, 
being an employer of labor; Charles J. Donahue, of Derby, being a 
representative of labor, and Edward M. Day, of Hartford, a lawyer. 
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Upon its appointment this committee proceeded to the consideration 
and investigation of the questions affecting the relation of employers 
and employees, and reported to the general assembly on May 20, 1907 
(the time for its report having been, extended to that date) and sub- 
mitted in its report a rather general review of the whole subject of the 
liability of employers to employes for accidents, reporting no bill, how- 
ever, but recommending to the General Assembly that the matter be 
continued for further investigation and consideration. 

This report of the committee was accepted by the General Assembly 
of 1907, and thereupon the following resolution was passed : 

"Section i; That the committee appointed under the provisions of 
a resolution approved February 27, 1907, to investigate and report re- 
garding legislation to regulate the liability of employers for accidents 
to employes, be and hereby is continued in offics until the next session 
of the General Assembly, said committee to continue its investigations 
as authorized by said resolution and with all the authority therein 
granted to said committee; and said committee is hereby directed to 
report, during the iirst two weeks of the next session of the General 
Assembly, a draft of a bill regulating the liability of employers as afore- 
said, together with such recommendations as it may deem wise. 

"Sec. 2. The comptroller is hereby directed, upon the request of said 
committee, to furnish and pay a competent stenographer for the use 
of said committee, and upon the approval of the chairman of said 
committee, to pay such necessary incidental expenses as said committee 
may reasonably incur. 

"Sec. 3. Said committee is hereby authorized and empowered to 
cause to be printed at the expense of the state, not more dian one thou- 
sand copies of the report made by said committee to the General As- 
sembly of 1907.'' 

In accordance with this resolution the same committee which consid- 
ered the subject and reported to the General Assesmbly of 1907, has, 
since the adjournment of that Assesmbly, been investigating the ques- 
tion, and herewith begs leave to submit to the General Assembly of 
1909 its final report. 

In order to present to the General Assembly the views of the com- 
mittee relative to the liability of employers to employes, it becomes 
necessary to give a short historical review of the law as it now is in 
Connecticut, to examine briefly the legislation on the subject adopted 
by foreign countries and other states of the United States, and to men- 
tion various suggestions made to the committee, considered by different 
persons to be desirable changes in our laws; and, finally, to express 
the conclusions of the committee in regard to the whole matter. In 
doing this this committee will necessarily repeat a no inconsiderable 
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part of its former report, but ventures to do so, for it believes it will 
be for the convenience and information of the General Assembly to 
have the whole subject considered in this final report of the committee. 

THE LAW IN CONNECTICUT. 

In Connecticut the law provides that the employer assumes certain 
duties toward the employe and also that the employe assumes certain 
risks and hazards incident to the business of his employer. An em- 
ployer assumes the duty towards the employe of exercising reasonable 
care and diligence to provide the employes with a reasonably safe place 
in which to work; with reasonably safe machinery, tools and imple- 
ments to work with; with reasonably safe materials to work upon, and 
with suitable and competent fellow servants to work with him; and, 
in case of a dangerous or complicated business, to make such reason- 
able rules for its conduct as may be proper to protect the servants 
employed therein. The law does not require of the employer that 
which is impossible; it only requires that he exercise the care of an 
ordinarily prudent person in the conduct and operation of his business. 
Oftentimes he must perform these duties through an agent or an em- 
ploye, and in Connecticut the employer who does an act which it is 
his duty to do, through an agent or another employe, must see that 
that agent or employe performs the duty imposed upon the master and 
performs it with due care. 

In. 1901 the General Assembly passed a statute declaratory of the 
principles already applied by our courts to the relations existing be- 
tween employers and employes, and which reads as follows: 

"It shall be the duty of the master to exercise reasonable care to pro- 
vide for his servant a reasonably safe place in which to work, rea- 
sonably safe appliances and instrumentalities for his work, and fit and 
competent persons as his co-laborers; to exercise reasonable care in 
the appointment or designation of a vice-principal, and to appoint as 
such vice-principal a fit and competent person. The default of a vice- 
principal in the performance of any duty imposed by law on the mas- 
ter shall be the default of the master." 

These principles prescribe the duty of the employer to the employe. 
In entering into a contract of service with the employer, the employe 
on his part impliedly assumes certain risks and obligations. As a 
matter of law it is held that when an employe suffers an injury to 
which his own negligence materially contributed, there can be no re- 
covery of damages from the employer; that he assumes all the risks 
and hazards incident to or attendant upon the exercise of the particular 
emplojTnent, or the performance of the particular work in which he 
is engaged as the same is conducted by the employer; and that as a 
part of his assumption of risk he impliedly agrees that the employer 
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shall not be liable to him for an injury which he may sustain resulting 
from the negligence of other servants in the same employment. These 
principles state in substance the assumption of risks which the employe 
undertake to bear in entering the employment of his employer. Fault 
is not found with the rules of law which provide that the duty of the 
master shall consist in using reasonable care^ to provide for servants 
a reasonably safe place in which to work, reasonably safe appliances 
and instrumentalities for his work, and fit and competent persons as 
his co-laborers; but it is claimed that the rule of fellow servant is not 
suited to all the varied conditions of society as it exists to-day, and 
that the State of Connecticut by legislative enactment should abolish 
its operation as a defense in suits by employes against employers. 

The law requires of a man that he act prudently and so use his own 
as not to injure his neighbor, and makes him responsible for his own 
individual and personal negligence. This doctrine is based upon a 
principle of universal justice. The law also goes further and makes 
one liable for the negligent acts of his servant performed in the course 
of his employment, and this doctrine, known as respondent superior, 
often a harsh doctrine in its application, is based on a principle of pub- 
lic policy. As an exception to this general rule whereby an employer 
becomes liable for the negligent acts of his employe, comes in 

FELLOW SERVANT RULE. 

The rule of Fellow Servant or Co-employe, which provides that if 
the master or employe uses ordinary care in the selection of competent 
servants or employes for the carrying on of his business, he shall not 
be responsible to one servant or employe for injuries which result to 
him through the negligence of another servant or emploj'e in the same 
emplojntnent. It is a doctrine worked out by the courts, not by the 
legislature, and was enunciated by the courts both of England and 
of America at about the same time. 

In the case of Priestly vs. Powler, 3 Mees, & Welsh., decided in 
1837, Judge Abington first stated the rule and declared that it is not 
just to make one man responsible for incompetent acts over which he 
has no personal control, and that what risk, if any, was involved in 
the co'laboring of a number of men must be assumed by those most 
intimately acquainted with the conditions and most liable to be af- 
fected. 

The rule in America was first enunciated by the courts of South 
Carolina in the case of Murray vs. South Carolina Railroad Company, 
I McMullan 385, decided in 1841. Since that time the rule has been 
applied as a defense in actions by employes against employers gener- 
ally throughout this country by the courts both of the (Jifferent states 
and of the United States. 
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Various grounds have been assigned as reasons for its adoption, one 
being that the duty of the employer was performed when he had used 
reasonable care to select competent servants for his work ; another be- 
ing that in the contract of employment it is not provided that the em- 
ployer should compensate his employe for injuries resulting from such 
acts of negligence; another being that public policy is best served by 
one employe taking the responsibility of the negligence of another em- 
ploye rather than putting it upon the employer; but the one most gen- 
erally relied upon being, that the employe impliedly agrees to assume 
the risk of injury resulting from the negligence of a co-employe in 
undertaking the work of his employer. The reasons for the adoption 
of this rule of law are perhaps stated best in the famous case of Far- 
well vs. Boston & Worcester Railroad Company, 4 Metcalf 49, de- 
eded in 1842, in which Chief Justice Shaw delivered the opinion and 
in enunciating the rule of Fellow Servant for the first time in Mas- 
sachusetts said: 

"The general rule, resulting from considerations as well of justice 
as of policy, is, that he who engages in the employment of another 
for the performance of specified duties and services, for compensa- 
tion, takes upon himself the natural and ordinary risks and perils in- 
cident to the performance of such services, and in legal presumption, 
the compensation is adjusted accordingly. And we are not aware of 
any principle which should except the perils arising from the careless- 
ness and negligence of those who are in the same employment. These 
are perils which the servant is as likely to know, and against which 
he can as effectually guard, as the master 

"We are of opinion that these considerations apply strongly to the 
case in question. Where several persons are employed in the conduct 
of one common enterprise or undertaking,_ and the safety of each de- 
pends much on the care and skill with which each other shall perform 
his appropriate duty, each is an observer of the conduct of the others, 
can give notice of any misconduct, incapacity or neglect of "duty, and 
leave the service, if the common employer will not take such precau- 
tions, and employ such agents as the safety of the whole party may 
require. By these means, the safety of each will be much more ef- 
fectually secured, than could be done by a resort to the common em- 
ployer for indemnity in case of loss by the negligence of each other. 
Regarding it in this light, it is the ordinary case of one sustaining an 
injury in the course of his own emjjlojrment, in which he must bear 
the loss himself, or seek his remedy, if he have any, against the actual 
wrong-doer." 

In Connecticut the rule was adopted in 1867 in the case of Burke 
vs. Norwich & Worcester Railroad Company, 34 Conn. 474, not without 
some hesitation, and since that time it has been applied by our courts, 
eliciting, however, from time to time, occasional remarks by some 
judges as to its injustice. 

Necessarily a rule of law which affects to such a large extent the 
relations of employers and employes must be of frequent application 
in the courts and must be an important element in industrial under- 
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takings. In recent years, however, as industries have developed and 
the position of employes has changed in some employments, the sound- 
ness of the rule has been questioned and many critcisms have been 
made upon its universal application. It is said that while the rule was 
applicable to the state of society which existed at the time of its adop- 
tion, it is not suited to the complexity of. present day industries; that 
the argument that the employe impliedly agrees to assume the risk 
and the negligence of his co-employe is not sound; that public policy 
is not best served by its continuance in that it does not make the em- 
ploye more cautious both for himself and the public; and that it is 
not such an element in industrial undertakings that its abrogation 
would effect the investment of capital. On the other hand it is claimed 
that if the rule was sound in principle when adopted, the complexity 
of present-day industrial conditions does not make it any less sound; 
that the operation of the rule makes employes more careful in their 
work; that to abrogate it in toto would make the employer liable for 
every injury resulting to an employe through the carelessness of an- 
other employe, which very condition would lead to collusion among 
employes and would result in frauds being practiced upon the em- 
ployer; that if it did not exist an unreasonable burden would be added 
to the operation of industries; and that in reason when an employer 
had used ordinary care to select competent servants to operate his 
business he should not be responsible to one servant for the acts of 
another servant, over which he has no control. By illustration, it is 
said that it is unreasonable that an employe on a car at the rear end 
of a railroad train should suffer for the negligence 'of the engineer, 
whom he does not see and against whose carelessness he had no means 
of protecting himself. And, on the other hand, by illustration, it is 
said to be unreasonable that a farmer should be liable in damages to 
one of his laborers for injuries resulting from the negligence of an- 
other while they are working in the fields together; or that a house- 
holder should be accountable to one domestic for injuries resulting from 
the carelessness of another while they work together in the same house. 
In judicial decisions even when applying the rule one frequently meets 
with some severe criticisms upon its universal application. In a note 
appended to the case of Nolan vs. New York, New Haven & Hartford 
Railroad Company, 70 Conn. 194, the judge (Hammersley) who de- 
livered the opinion, in discussing the application of this rule said : 

"Possibly cases may arise where the legitimate exercise of the duty 
of the court in applying established principles to novel conditions, may 
involve some limitations of its apparent reach. But the evil is too deep 
seated to be remedied by judicial action; it needs radical treatment 
through wise legislation." 

This defense has recently been a subject of a great deal of criticism 
and theoretical writers have written much to show its unsoundness and 
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want of logical support. On account of the harsh operations of this 
rule of law, efforts have been continually made to modify it to meet 
modern conditions and especially in lines of employment inherently 
dangerous and where one employe has few or no opportunities to guard 
against the negligence of other employes. 



EMPLOYERS LIABILITY ACTS. 

The initial legislation of the most importance along this line took 
place in England in 1880 when Parliament enacted what was called the 
Employers' Liability Act. It is to be remembered in connection with 
this legislation that in England the doctrine that a master may be held 
liable to an employe for an injury resulting through the negligence of 
another employe doing a duty which devolved upon the master, some- 
times known as the doctrine of Vice-Principal, was after much pres- 
sure finally rejected by the House of Lords, at least as to acts done 
in conducting a business as contrasted with those done in furnishing 
'the instrumentalities for the use of employes. 

It was the purpose of this act as enacted in England to require of 
employers that in providing for employes a safe place in which to 
work, suitable tools and instrumentalities for their work and fit and 
■competent co-laborers to work with, the employer should be liable for 
the negligent acts of an employe whom he had delegated to make these 
provisions in his business, thus radically changing the law as laid down 
in the case of Wilson vs. Merry, L. R. I, H. L. S. C. App. Cas. 226. 

This act also made the employer liable for the negligence of superin- 
tendents, as such, and enlarged considerably the liability of railroads, 
for injuries to one employe occasioned by the negligence of other em- 
ployes. -The purpose of this act and of those acts following this leg- 
islation initiated by England has been to modify the operation of the 
defense of Fellow Servant in certain particular cases, without, how- 
ever, abrogating it as a general rule of law. 

In this country, Massachusetts, Alabama, Indiana, New York and 
Pennsylvania have passed laws practically similar to the English Em- 
ployer's Liability Act of 1880, while Utah has passed an act contain- 
ing most of the provisions of the English law but not all. Colorado 
adopted an act similar to the English act and later also abrogated en- 
tirely the rule of Fellow Servant. The states of Arkansas, California, 
Florida, Georgia, Iowa, Kansas, Montana, Minnesota, Missouri, Ne- 
braska, Nevada, New Mexico, North Carolina, North Dakota, South 
Dakota, Oklahoma, Wisconsin and Texas have enacted acts abrogat- 
ing the rule of Fellow Servant entirely as to all employes on rail- 
roads, while Ohio, Oregon, South Carolina and Virginia have abro- 
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gated it as to certain employes on railroads, mainly those occupying 
positions of superintendence. Certain of these states also have mod- 
ified this rule so far as employes in mines are concerned. 
By an act of Congress approved June ii, 1906, it was provided: 

"Every common carrier engaged in trade or commerce in the Dis- 
trict of Columbia, or in any territory of the United States, or between 
the several states, or between any territory and another, or_ between 
any territory or territories and any state or states, or the District of 
Columbia, or with foreign nations, or between the District of Colum- 
bia and any state or states or foreign nations, shall be liable to any 
of its employes, or, in case of his death, to his personal representa- 
tives for the benefit of his widow and children, if any, if none, then 
for his parents, if none, then for his next of kin, dependent upon him, 
for all damages which may result from the negligence of any of its 
officers, agents, or employes, or by reason of any defect or insuflSciency 
due to its negligence in its cars, engines, appliances, machinery, tracl^ 
roadbed, ways, or works." 

This act was held to be unconstitutional by the Supreme Court of 
the United States in the case of Howard vs. Illinois Central Railroad 
Company, 207 U. S. 463, it being considered by the court that the act. 
included all the employes of an inter-state commerce railroad com- 
pany, whether actually engaged in the work of inter-state commerce, 
or not, and was, therefore, legislation in which Congress had exceeded 
its powers. 

By an act of Congress approved April 22, 1908, another act was 
passed similar in the main to the one held unconstitutional but which 
was made to apply only "to any person suffering injury while he is 
employed by such carrier in such commerce," thus endeavoring to meet 
the suggestion of the Supreme Court of the United States and make 
the act applicable only to employes actually engaged in a line of work 
concerning which Congress had power to legislate. 

This act, if constitutional, offers a remedy to certain employes in 
this state if in the employment of a common carrier and engaged at 
the time of the injury in the work of interstate commerce, and, so far 
as these certain employes are concerned, the defendant could not use 
the defense of common employment. 



workingmen's compensation acts. 

In the United States, as is thus seen, this question of employers' lia- 
bility for injuries to employes in the course of their employment has 
been treated almost entirely from a purely legal standpoint, by increas- 
ing the grounds upon which an employe might sue his employer, based 
on the theory of the negligence of the employer. In England and the 
European states, the question of recent years has been studied and 
treated more as an economic and social problem than as a legal one. 
It is held that the treatment of the subject by considering the employer 
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Uable as for a wrong does not produce satisfactory results. It is shown 
that besides the accidents which occur in the operation of industries 
for which damages may be recovered under laws holding the employer 
liable on the ground of negligence, there are an equal number of ac- 
cidents for which no recovery can be had against the employer because 
they were unavoidable and incidental to the operation of the industry; 
and that it is hard and unjust that the employes and their families 
should bear the result of these injuries absolutely alone. It is also ar- 
gued that under the purely legal theory it is often difficult for an em- 
ploye to prove negligence even when there is negligence, and so he 
fails to secure damages which justly belong to him. 

Further, legal redress is costly and the employe most in need of re- 
covery by law is often through lack of money to prosecute his just 
claims abandons his rights. 

It is claimed that recovery through the courts is at best too slow 
to relieve distress as it should. 

It is also claimed that from an economic standpoint the prosecution 
of suits through the courts for the recovery of damages for injuries 
incurred in employment is an economic waste and that the cost to the 
litigants and the state is out of all proportion to the amounts actually 
recovered by the injured party. It is said that employers at present 
insure their liability in casualty companies which come in at once upon 
the happening of an injury and with a large force of trained men at 
their disposal oppose recovery by an employe, often left destitute of 
the resources to carry on the necessary litigation. It is claimed that 
under a system which makes negligence on the part of the employer 
the basis of recovery and does not limit the damages which may be 
recovered, that a certain class of lawyers make a business of securing 
negligence cases on a contingent basis, trying them all and hoping to 
recover in a sufKcient number to reap a handsome reward even if they 
fail in the majority; that under this system the relation of the em- 
ployer to his employes becomes strained and embarrassed and that this 
system does not work for thai mutual co-operation which is desirable 
but rather excites strife and antagonism; that the position of the em- 
ployer is uncertain is that he is constantly called upon to expend large 
sums of money to defend baseless suits, and is often mulcted exces- 
sively in damages in successful suits, that the position of the employe is 
one of economic uncertainty, for there is nothing sure about his posi- 
tion in the event of an injury resulting from a negligent act, and he 
is left to bear his loss absolutely alone in the event of an unavoidable 
injury. After a study of the laws in different jurisdictions enlarging 
the grounds upon which employers shall be held liable to employes for 
damages on the theory of a wrong committed, a writer in the Journal 
of the Society of Comparative Legislation says : 
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"The conviction appears to be gaining ground that the only satisfac- 
tory solution of the question is to be found in abandoning altogether 
the idea of employers' liability, and in treating the problem as being 
essentially that of putting on a sound economic basis a portion of the 
necessary taxation of the state. For as the care of the injured work- 
man and the support of those whom, were he injured, he would have 
to maintain, fall in the last resort upon the state, it is the duty of the 
state to provide that the funds required for the discharge of this lia- 
bility shall be raised in an equitable manner from among its subjects. 
If the production of a commodity exposes the workmen engaged in 
making it to unavoidable dangers, or renders carelessness on their 
part liable to be punished with disproportionate severity, it seems only 
fair that the consumers of that commodity should themselves bear the. 
burden thus laid upon the state, and should not be able to satisfy their 
wants at the expense of the other sections of the community. If it is 
pos^gible to accept as generally true the economic law that a tax levied 
on the producer of manufactured goods is ultimately borne,_ not by 
him, but by the consumer, the ideally just distribution of liability can 
be obtained by an insurance system under which premiums propor- 
tional to the risk of injury involved are laid upon the manufacturers, 
and by them recovered from their customers." 

Consequently, in view of considerations such as those expressed by 
Walter Gerst Clay, the writer of this article just quoted, England and 
the states of Europe have moved on in their treatment of this ques- 
tion from endeavoring to enact laws which shall be satisfactory, hold- 
ing the employer liable to his employe as for a wrong in a certain lim- 
ited number of cases, and without limiting the amounts which may 
be recovered, to passing acts which provide that employers in certain 
industries shall compensate the employes injured in the course of their 
employment, regardless of the question of negligence, but limiting, how- 
ever, the amount of . compensation to certain definite and moderate 
amounts. The theory underlying laws of this character is stated in 
the report of the committee of which Hon. Carroll D. Wright was 
chairman, appointed in Massachusetts in 1903, to consider the relations 
between employer and employe. In that report the committee says: 

"The object underlying all such acts, whether in Great Britain or in 
other countries, is to remoye in a measure, and so far as safety will 
warrant, the economic insecurity of employes, on the theory that, where 
a man receives injury while in the course of his emplosTnent, society 
should recoup him in some measure without resorting to charity; that 
a man working in any dangerous occupation, or in any occupation, as 
to that matter, is really doing a service to the public; he is enabling 
the public to prosper through industrial conditions, and, therefore, the 
public owes him something should he meet with disaster; that capital 
recoups itself for losses by charging off a certain percentage every year 
for deterioration of plant; that the workingman has no means of 
charging off his deterioration of muscle and skill through the acci- 
dents incident to production, and that he ought, in all justice, to have 
such deterioration compensated in some reasonable way by society it- 
self ; that, as the deterioration of a plant is paid for by being added to 
the cost of production, the deterioration of the man should also be 
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ttdded to the cost of production. The theory is, also — and this has 
determined the acts of foreign countries in this respect— that society 
tiltimately pays all such costs through consumption." 

Germany, which is an industrial country and has given much study 
to this question, passed an Employers' Liability act in the year 1871, 
■endeavoring to modify the doctrine of common empl03rment in the 
case of hazardous occupations. The unsatisfactory workings of this 
law became apparent, especially in view of the rapid development of 
the empire, and after no little discussion Germany adopted on July 6, 
1884, a Workmen's Insurance Act. Under this act the employe is en- 
titled to be paid a certain definite and • limited amount by the em- 
ployer for all injuries resulting in the course of his employment, ex- 
cept for those deliberately caused by himself, thus eliminating all ques- 
tions of negligence of the employer and the contributory negligence 
and voluntary assumption of risk of the employe. For the purpose of 
iproviding funds to meet the compensations for which they are liable 
under this law, the employers are grouped into associations according 
to the various branches of industry carried on by them, these associa- 
tions being self-managing and assessing the employers belonging to them 
for sufficient contributions to meet the costs of administration and the 
■compensations due employes engaged in their employment. The basis 
upon which the ground of compensation is to be calculated is laid down 
by the law and is computed for different injuries on the basis of the 
daily wage of the person injured. 

In Germany the Workmen's Insurance Act is in lieu of other rem- 
«dies, and it is claimed that in requiring employers to associate into 
groups in certain specified lines of industry and to contribute to a fund 
which is used to pension their injured employes, a satisfactory solu- 
tion of the question of the liability of an employer to his employe in 
the matter of accidents has been reached.. 

It is significant that Norway, Switzerland, Finland, Austria, Hun- 
igary, France, Italy, Holland, Denmark, Spain, New Zealand and South 
Australia have gone on from treating the subject on the ground of 
legal liability to the enactment of Compensation Acts largely similar 
to the Workmen's Insurance Act of Germany. The committee has 
not been able to procure much evidence as to the effect of Compensa- 
tion Acts in these countries. 

The English Employers' Liability Act which has served as a model 
for some little legislation in this country was found to be unsatisfac- 
tory, and in 1897 a law was passed by Parliament embodying the idea 
of the legislation enacted in Germany, which is known now as the 
British Workmen's Compensation Act. The opening words of the act 
state its object. 

"If in any employment to which this act applies, personal injury by 
accident arising out of and in the course of the employment, is caused 
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to a workman, his employer shall, subject as hereinafter mentioned^ 
be liable to pay compensation in accordance with the first schedule 
of this act." 

This act at first applied only to employment in or about a railway, 
factory, mine, quarry or engineering work, and to certain kinds of- 
work in the construction and repairs of buildings. It was in the year. 
1900 amended to include the employment of workinen in agriculture- 
by any employer who habitually employs one or more workmen in suchi 
employment, and in 1906 it was still further amended to include al- 
most eveiy kind of an employer. The act provides that the employer 
shall not be liable lin respect .of any injury which does not disable the 
workman for a period of at least two weeks from earning full wages- 
at the work at which he was employed, or for those deliberately caused- 
by himself. The amounts of compensation under this act are limited, 
and are based mainly on the wages paid the employe in the employ- 
ment in which he is engaged. It is provided that where death results^ 
from an injury, if the workman leaves any dependents wholly depen- 
dent upon his earnings at the time of his death, a sum shall be paid 
equal to his earnings in the employment of the same employer during!- 
the three years next preceding the injury, or the sum of $729.98, which- 
ever of those sums is the larger, but not exceeding in any case $i>4S9-9S ;- 
and if the workman does not leave any such dependents but leaves any. 
dependents in part dependent upon his earnings at the time of his death;, 
a sum under no circumstances larger than those just mentioned, but 
which shall be found reasonable under all the conditions of the case 
to be determined by arbitration as provided under the act; and if he 
leaves no dependents, the reasonable expenses of his medical attend- 
ance and burial, not exceeding $47.67. 

Where total or partial incapacity for work results from the injury, 
a weekly payment shall be made during the incapacity after the second' 
week, not exceeding fifty per cent, of his average weekly earnings dur- 
ing the previous twelve months, if he has been so long employed, bub 
if not then for any less period during which he has been in the em- 
ployment of the same employer, such weekly payment not to exceed' 
$4.87. This act contains many other provisions as to notice and pro- 
cedure. It is supplemental to the other laws affecting the relations be- 
tween employers and employes and does not deprive the employe of his- 
right of action for an injury which was caused by the personal negli- 
gence or the wilful act of the employer or of some person for whose- 
act or default the employer is responsible. 

In England the common law remedies and the remedies under the 
Workmen's Compensation Act are concurrent and the act has neces- 
sitated general liability insurance on the part of employers. 

The British Workmen's Compensation Act is a cumbersome piece 
of legislation and there is great uncertainty as to just what it meansv 
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It has added considerably to the expense of production and the evi- 
dence is not at all clear as to its effectiveness. There is no doubt that 
it was an unwelcome piece of legislation upon the part of employers 
and the act has received no little criticism from Parliament itself. 

In Massachusetts the committee appointed by the General Assembly 
of which mention has been previously made, after considering and in- 
vestigating the whole question of employers' liability to employes f rom- 
a purely legal standpoint, being satisfied that that treatment of the sub-- 
ject was unsatisfactory, recommended to the General Assembly an act 
providing for compensation to employes for personal injuries received 
in the course of their employment, largely similar to the one known as 
the British Workmen's Compensation Act. This recommendation on^ 
the part of the committee appointed to investigate this subject was 
strongly opposed by employers of labor, and the General Assembly of " 
1904 refused to pass it. 

The General Assembly of Massachusetts of 1907 appointed another- 
joint special commission on labor to investigate and report concerning 
labor matters and other kindred subjects and this committee reported' 
to the General Assembly of 1908. The committee consisted of three 
members of the Senate and eight members of the House. A majority 
of the committee, consisting of six out of eleven, reported that they 
did not deem it advisable to recommend an enforced Compensation Act: 
at that time but did suggest that employers be allowed to contract with 
employes to pay them certain specific sums when injured, in lieu of' 
their right to sue at law. A minority of the committee, consisting of 
five out of the eleven members, recommended the passage of a Com'— 
pensation Act similar to that suggested by the committee appointed in. 
1904. 

In the state of Illinois a committee appointed under a resolution- 
passed by the General Assembly of 1905, reported to the General As- 
sembly of 1907, an act intended to accomplish practically the same 
result as the British Workmen's Compensation Act, but being entitled 
"An Act to Facilitate the Insurance of Employes against the Conse- 
quences of Accidents Resulting in Personal Injury or Death, and tO' 
Promote Agreements between Employers and Employes with Refer- 
ence to such Accidents." Section i of this proposed act states in sub- 
stance its purpose: 

"It shall be lawful for any employer to make a contract in writing 
with any employe whereby the parties may agree that the employe shall 
become insured against accident occuring in the course of employment 
which results in personal injury or death, in accordance wiith the pro- 
visions of this act, and that, in consideration of such insurance, the 
employer shall be relieved from the consequences of acts or omissions 
by reason of which he would without such contract become liable to-- 
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-wards such employe or toward the legal representative, widow, wid- 
■ower, or next of kin of such employe." 

This act, however, was not passed. 

The General Assembly of Wisconsin in 1907 had under consideration 
an act similar to the British Workmen's Compensation Act. Massa- 
chusetts, Illinois and Wisconsin are the only states in this country, so 
far as your committee is advised, which have considered this question 
as an economic problem rather than a legal one, and have investigated 
legislation along that line. 

After a consideration of the general phase of the questions involved, 
.practically as stated in this report, this committee concluded in 1907 
that it was not wise at that time to recommend the abrogation in toto 
•of the rule of Fellow Servant; that it did not seem best to recommend 
an Employers' Liability Act or a modification of the rule of Fellow 
Servant; and that the subject of a Workmen's Compensation Act was 
-worthy of future thought and study, and that possibly it might be for 
the interest of both employers and employes in Connecticut to have 
itheir relations in this matter of accidents suffered by employes regu- 
lated in this way. 

Since submitting its report to the General Assembly of 1907, this 
committee has had frequent meetings and has further considered "leg- 
islation to regulate the liability of employers for accidents to employes." 

In coming to its conclusions the committee has endeavored to give 
weight to the views of each member and in its final recommendation 
has sought not to propose an extreme or uncertain measure but rather 
something that is remedial in its nature and practical for adoption. 
The committee herewith submits its conclusions in regard to the dif- 
ferent suggestions considered, together with its recommendations to 
this General Assembly. 



The committee unanimously recognizes that legislation which pro- 
vides compensation in a direct and effective way for employes receiving 
injuries occasioned by the operation of the business itself, or through 
the negligence of other employes^ has received the endorsement of high 
authority, and were it not for the objections hereinafter stated, would 
seem to be for the welfare of employers and employes and in the in- 
terest of the state. The advantage claimed for a law which makes the 
injury itself the basis for remuneration rather than the negligence of 
Tthe employer, are: 

(o) A better understanding and relationship between employers and 
•employes ; 
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(ib) The substitution of certain limited amounts which employers- 
shall pay for injuries to employes in place of verdicts and judgments 
for amounts varying to a considerable extent in different cases for the 
very same injuries; and consequently introducing a system by which' 
the employer can ascertain the liability of his business mode definitely 
and accurately; 

(c) That it is inherently just that provision should be made by em- 
ployers whether guilty of negligence or not, and as a part of the oper- 
ating expense of their business for injured employes, and that it is in 
the interest state that thus the economic position of employes and their 
dependents should be rendered more secure. 

(d) The inducement which such a system creates to make an em- 
ployer take every possible precaution to minimize accidents to his 
employes. 

This method of dealing with the question of liability of employers- 
to employes for accidents, although not yet recognized by legislation 
in this country, has been the subject of recommendation by some of our- 
economic writers and also by different oiKcials in the national govern- 
ment. Thus, Mr. Oscar S. Straus, Secretary of the Department of 
Commerce and Labor, has said in his recent report : 

"One of the great needs in industrial relations in the United States- 
is a radical change in the law respecting employers' liability. Under 
our practice no compensation can be collected for injury or death unless 
such injury or death is due directly to some negligence on the part of 
the employer or one of his representatives or employes. In probably 
the majority of cases no one is properly to be blamed for an industrial 
accident. Modern industry is becoming increasingly more dangerous 
and a certain amount of death and injury inevitably results from many 
of its processes. We should recognize that the accidents are and to- 
a certain great extent must always be, a part of the regular cost of 
carrying on certain trades ; that they are as much a part of the busi- 
ness economically as the breakage and wear and tear of machinery; 
that the expense of them should be borne by that business and dis- 
tributed upon the public and consumers like any other manufacturing; 

cost The best practice in other countries fixes a definite 

compensation for death or for injury, based usually upon the earning 
capacity of the person injured or killed. This enables the employers 
to calculate with some degree of certainty the additional item neces- 
sary to be included in the cost of production. Through the insur- 
ance system this item of compensation for injury becomes for the in- 
dividual employer as definite and as readily calculable as is fire in- 
surance—an item which is everywhere recognized as a legitimate ele- 
ment in the cost of production." 

The committee unanimously agree that very probably the future re- 
lations of employer to employe will be settled by legislation along this 
line. 

The committee have not been able to agree in the matter of recom- 
mending such an act at this time. The representatives of the em- 
ployer and labor classes would have been willing to recommend a bill'i 



:i8 employers' liability. 

-which should provide, first for definite and limited compensation to 
employes in certain lines of industry for all injuries incurred in the 

►course of their employment resulting in death or permanent disability; 
and second, the opportunity to insure against injuries and sickness. 
The compensation in the first case to be borne exclusively by the em- 

^ployer and in the second case the cost of insurance to be borne by em- 
ployer and employe. The committee, as a whole, however, did not be- 

• lieve the people of this state were ready to take a step so radically dif- 
ferent from the present practice. It was also very questionable with 
the committee whether so small a section of our country should take 
such a step alone and so possibly place the producers of this state at a 

-disadvantage with those of other states. 

The lawyer on the committee thought there were possible constitu- 

-tional objections to an act of this nature and questioned seriously its 

-adaptability to present conditions; and further thought it would be 
unwise for the state of Connecticut to undertake legislation of this 

-character until the public generally had given the matter more consid- 
eration than up to the present time it has received. 

After a serious consideration of the advantages claimed for a Com- 
pensation Act and also a consideration of the objections raised to the 
proposal of such an act at this time, the committee decided that it was 
not wise to recommend a bill of this nature to this General Assembly. 



11. 

The representative of labor on the committee strongly urged the 
-abrogation of the rule of Fellow Servant in toto, and also the adoption 
of an act embodying a principle sometimes known as that of Compara- 
tive Negligence, but the committee could not agree on these proposals, 
a majority of the committee not ,deeming such recommendations wise 
or practical at this time, and no bill based on these ideas is reported. 



III. 

The committee considered the suggestion of abrogating the rule of 
Fellow Servant but at the same time limiting the operation of the rule 
of respondeat superior in such a way that it should not apply in cases 
where employes were so associated in their work that one had the op- 
portunity of looking out for the negligence of another. It is said that 
in this way the rule of Fellow Servant would be brought back in its 
application to the cases to which it was meant to apply before it had 
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been so far extended by the rulings of the court. This suggestion met 
'with considerable favor on the part of the committee, but it seemed 
-more practical and advisabls to endeavor to accomplish some such re- 
;sult in a different way. 

IV. 

The committee considered a suggestion which was made to it that 
nn actions by employes against employers the burden of proof should 
be upon the employer and that he should be required to show his free- 
dom from negligence rather than require the employe to prove it. The 
committee, in view of the uncertainty which such a rule of evidence 
might produce in trials by jury, especially in view of the limited power 
which the court has in Connecticut in directing verdicts of the jury, 
(thought it unwise to recommed a bill of this nature. 



The committee considers that the rule of respondeat superior, where- 
i^by an employer becomes liable for the negligent acts of his employes 
in the line of their employment, and that the rule of Fellow Servant, 
■which form* an exception to the general and older rule of respondeat 
suiperior, are both based on principles of public policy and not on 
-principles of universal justice. The committee also recognizes that a 
rule of law like that known as the Fellow Servant doctrine which has 
become a part of the established law of the land, whether in the be- 
ginning it was the part of wisdom to adopt it or not, cannot now be 
changed too radically by one piece of legislation. After a considera- 
tion of the whole question, the committee, while not agreeing that the 
rule of Fellow Servant ought to be abrogated in toto, have agreed that 
its modification in certain specific cases is advisable. It seems to the 
committee just and in the interest of public policy that the employer 
should take upon himself the responsibility for the negligent acts of 
a superintendent occurring in the course of his superintendency, not 
only to strangers but also to employes. As the law now stands, the 
employer is largely responsible for the act of a superintendent, for 
no inconsiderable part of his work is the performance of duties which 
by law devolve upon the employer, and in the performance of such 
-duties of the law says that the employer owes to the employe, the em- 
ployer becomes liable to the employe if those duties are performed by 
.a superintendent and performed negligently, whereby he is injured. 
The committee believes, however, that the employer should be liable 
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to employes for the negligent acts of a superintendent occuring during 
the course of his superintendency, whether as a matter of law he is 
negligent in performing some duty devolving upon his employer, or not. 

The committee also believe that in employment upon railroads, which 
is of a hazardous nature in itself, where accidents are frequent and in 
which one employe has little or no opportunity to guard against the 
negligence of certain other employes, the rule of Fellow Servant ought 
not to apply in the cases of employes injured by other employes in the 
charge or control of a signal, switch, locomotive engine, train or tele- 
graph office. 

The committee believes that it is in the interest of public policy and 
just and right, and unite in recommending to the General Assembly, 
that the rule of Fellow Servant should be modified so as to make the 
employer liable for the acts of a superintendent as such, and a rail- 
road company liable to employes injured by the negligence of other em- 
ployes in the charge or control of a signal, switch, locomotive engine, 
train or telegraph office. 

A study of comparative legislation shows that these recommendations 
which the committee hereby makes, have received strong recognition 
in other jurisdictions, and by the passage of the bill recommended by 
this committee, the law of Connecticut regulating the liability of em- 
ployers to employes for accidents would be brought into practical har- 
mony with that of many other states, and especially the adjoining states 
of Massachusetts and New York. 

As a result of its investigation and conferences the committee begs 
leave to unanimously recommend to the General Assembly of 1909 the 
passage of the bill herewith submitted. 

In the bill which the committee has agreed to recommend, it will 
be observed that the first two sections are declaratory of the common 
law and a re-statement of Section 4702 of the General Statutes; the 
third section relates to the liability of an employer for the negligent 
acts of a superintendent as such, and the fourth section relates to the 
liability of a railroad for the negligence of persons in the control of 
a signal, switch, locomotive engine, train or telegraph office. The com- 
mittee offers the bill in this form in order to embody in one proposed 
act not only the additions wljich it recommends in the law, but also 
the already existing statutory law on the subject. 

The bill also provides for the defense of contributory negligence and 
notice to the employer in case damages are to be claimed. 

The section in referefice to notice provides, as it has seemed just to 
the committee, that no mere inaccuracy in the notice, which did not 
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mislead the employer, should make it invalid and deprive the employe 
of bringing a just suit. 

Provision is also made whereby an employer who shall have con- 
tributed to an insurance fund, created and maintained for the purpose 
of indemnifying an employe for injuries, may prove in mitigation of 
damages recoverable by an employe the proportion of the pecuniary 
benefit which has been received by such employe on account of the 
contribution of the employer. 

The bill also provides that nothing therein shall be construed to limit 
or curtail the right of an injured employe to pursue any other ground 
of recovery which he may have in lieu of the one herein afforded him. 
The committee believes that this act should be construed as a reme- 
dial measure and therefore added this section. 

It is also provided in the bill that the present act regulating the 
liability of employer to employes for accidents be repealed, as its pro- 
visions are covered by the bill herewith submitted. 

Respectfully submitted, 

PROPOSED LAW. 

State of Connecticut, 
General Assembly, 

January Session, A. D., 1909. 



AN ACT REGULATING THE LIABILITY OF EMPLOYERS FOR INJURIES TO 
EMPLOYES. 

Be It Enacted by the Senate and House of Representatives in Gen- 
eral Assembly Convened: 

Sectiion I. Where, after this act takes effect, personal injury is 
caused to an employe who is himself in the exercise of due care and 
diligence at the time : 

I. By reason of any defect in the condition of the ways, works, 
•tools, or machinery, connected with or used in the business of the' 
employer, which anose from, or had not been discovered or remedied 
in consequence of, the negligence of the employer, or of any person 
in the service of the employer and intrusted by him with the duty of 
seeing that the ways, works, tools, or machinery were in proper con- 
dition ; 
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2. By reason of the unfitness or incompetency of any co-employe in 
the service of the employer, whose employment was due to, or had 

..been continued in consequence of, the failure of the employer, or of 
any person in the service of the employer and intrusted by him with 
the duty of providing employes, to exercise reasonable care to ascer- 
tain that such employe was fit and competent to perform the duties 
required of him; 

3. By reason of the negligence of any person in the service of the 
, employer intrusted with and exercising superintendence, whose sole or 

principal duty is that of superintendence, or, in the absence of such 
: superintendent, of any person acting as superintendent with the author- 
ity or. consent of such employer, while in the exercise of such superin- 
tendence ; 

4.. By . reason of the negligence of a person in the service of the 
;employer who was in charge or control of a signal, switch, locomotive 
engine, train or telegraph office upon a railroad : 

The employe, or, in case his injury results in death, his executor 
or administrator, shall have the same right of compensation and rem- 
edies against the employer as if the employe had not been an employe 
of nor in the service of the employer nor engaged in his work. 

A car which is in use byi or which is in possession of a railroad cor- 
poration, shall be considered as a part of its ways, works, or machin- 
ery, within the meaning of clause one of this section, whether it is 
owned by such corporation' or by some other company or person. One 
or more cars which are in motion, attached to an engine or not, shall 
constitute a train within the meaning of clause four of this section, and 
whoever, as a part of his duty for the time being, has physical control 
or direction of the movements of a signal, switch, locomotive engine, 
train. or telegraph office, shall be deemed to be a person in charge or 
control thereof, within the meaning of said clause. 

Sec. 2. No action, to recover damages for an injury to, or for the 
death of, any employe, shall be maintained under the provisions of 
this act, unless written notice containing a general description of the 
injury and of the time, place and cause of its occurrence, as nearly as 
the . same can be ascertained, shall have been given to the employer 
^ within four months after the neglect complained of, unless the action 
itself is commenced within said period of four months. If such em- 
ployer is a corporation such notice may be given to its secretary or to 
any agent or executive officer thereof. A notice givei; under the pro- 
visions of this section shall not be held invalid or insufficient solely by 
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reason of an inaccuracy in describing the injury or in stating the time, 
place and cause of its occurrence, if it is shown that there was no in- 
tention or misleading and that the employer was not in fact misled 
thereby. No action shall be brought under the provisions of this act 
but within one year from the date of the neglect complained of. 

Sec. 3. An employer who shall have contributed to an insurance 
fund created and maintained for the purpose of indemnifying an em- 
ploye for personal injuries for which compensation may be recovered 
under this act, or to any relief society or benefit fund, may prove in 
mitigation of damages recoverable by an employe under this act such 
proportion of the pecuniary benefit which has been received by such 
employe from such fund or society, on account of such contribution 
of employer, as the contribution of such employer to such fund or so- 
ciety bears to the whole contribution thereto. 

Sec. 4. This act shall not be construed to limit or curtail the right of 
an injured employe to pursue any other ground of recovery to which 
at the date of the passage of this act he may be lawfully entitled, in 
lieu of the one herein aflorded him. 

Sec, s. Section ^702 of th? General Statutes is hereby repealeiJi 



